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Instead of abiding by Congressional intent, NMFS is proposing to establish ZMRG as a
fixed numerical standard. Indeed, NMFS now states economic and technological considerations
are irrelevant and any fishery exceeding NMFS' arbitrarily established numerical standard will
not have achieved ZMRG, even if technical solutions are not available. 69 Fed. Reg. at 23488.
The Proposed Rule goes on to state that economic and technological considerations will,
however, be a factor in formulating a take reduction plan..~ Taking economic and
technological considerations into account after the fact is very much like closing the barn door
after the horse has escaped.

2. The proposal to allow NMFS to modify the ZMRG formula is le2allv
unsupportable and further violates Conf!ressional intent. The Proposed Rule provides that
NMFS may adjust the ZMRG standard and adopt a different, and presumably more restrictive
standard, "when information is insufficient to estimate the level of mortality and serious injury
that would have an insignificant effect" on the species. 69 Fed. Reg. at 23491. Thus, the
Proposed Rule first establishes ZMRG as a fIXed number in violation of Congressional intent and
then provides that NMFS can arbitrarily change that number to whatever NMFS wishes ifNMFS
decides, using some unknown and unspecified process and standard, that the data are uncertain.
Such an arbitrary and standardless rule is legally suspect because it lacks the specificity required
pursuant to the Administrative Procedure Act and is void for vagueness. Moreover, this aspect
of the Proposed Rule is an even more egregious violation of Congressional intent. Congress did
not intend for ZMRG to be a fixed numerical point, let alone an unknown number arbitrarily
selected by NMFS whenever NMFS decides that NMFS does not have 100% of the information
NMFS might wish to have.

3. The MMP A's 20al is to maintain marine mammal DoDulations at their oDtimum
sustainable population (OSP). The Proposed Rule admits that when a species' population level
is at 60% of the habitat's carrying capacity, then that species is at asp. ~ at 23483.
Nevertheless, the Proposed Rule states the effect of the proposed ZMRG definition will be to
maintain marine mammal populations at 90-98% of the habitat's carrying capacity. ~ NMFS is
using ZMRG to impose on commercial fishermen a new and arbitrarily selected standard that
exceeds what is required by the law and by NMFS' own asp regulations.

4. The Proposed Rule admits that as lon2 as human induced mortality does not

OSP ---which is the 20al of the MMP A. ~ at 23482. Nevertheless, the Proposed Rule
defines ZMRG as 10% of PBR ---a fixed numerical standard without scientific basis and not
needed for a species to achieve the statutory goal of asp.

5. The MCA's September 4 comments noted that PBR is itself a conservative
methodolof!V for computin2 acceptable levels of removal. NMFS' response in the Proposed
Rule seems to take issue with this. NMFS' response overlooks the facts. For example, in every
management context with which we are familiar, population estimates are prepared within
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certain confidence intervals. It is not customary to always take the lowest possible population
number and assume that to be the actual population. However, that is precisely the methodology
used in the PBR calculation. Although the purpose of this comment is not to challenge the PBR
calculation, it is inappropriate for NMFS to refuse to recognize that the PBR calculation is
already a very conservative and protective formula.

6. The Proposed Rule never explains whv NMFS abandons anv pretext of
ecosystem-based manae:ement when it comes to marine mammals. It is significant that
NMFS has testified to Congress that marine mammal populations presently existing at or near
their habitat's carrying capacity, i.e., at their ZMRG level, are likely to be impeding the recovery
of endangered and threatened salmon. In testimony presented to the House Resources
Committee in October, 2001, NMFS asserted there are "serious concerns about. ..the impacts
of pinnipeds on salmon listed under the Endangered Species Act." So, on the one hand, NMFS
states marine mammals may be impairing the recovery of certain endangered and threatened
salmon, and on the other --in the Proposed Rule --says marine mammals are more important
than, and are to be given priority over, all species, including endangered species.

We believe NMFS' Proposed Rule defining ZMRG is inconsistent with the purposes of
the MMP A and with Congressional intent. The Proposed Rule should be withdrawn and
reissued in a manner that is consistent with the MMP A and the legislative intent of the ZMRG

prOVISIons.

We appreciate the opportunity to submit these comments and would be pleased to meet
with you or other agency officials to discuss them further.

Sincerely,

~/~
Ronald G. Clarke
Executive Director
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